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A member o f  t h e  uni formed s e r v i c e s  who 
adop ted  h e r  26-year  o l d  d i s a b l e d  b r o t h e r  
who is i n c a p a b l e  o f  s e l f - s u p p o r t  may claim 
him a s  h e r  d e p e n d e n t  to  r e c e i v e  b a s i c  
a l l o w a n c e  f o r  q u a r t e r s  a t  t h e  w i t h  depend-  
e n t  ra te .  I n  t h i s  case t h e  " c h i l d "  is  
l e g a l l y  a d o p t e d ,  is i n  f a c t  d e p e n d e n t  upon 
t h e  member f o r  s u p p o r t ,  and resides w i t h  
t h e  member; t h u s ,  a bona f i d e  p a r e n t  and 
c h i l d  r e l a t i o n s h i p  e x i s t s .  42 Comp. Gen. 
578 ( 1 9 6 3 ) ,  a m p l i f i e d .  

- 

The q u e s t i o n  p r e s e n t e d  i n  t h i s  case is w h e t h e r  a member 
o f  t h e  uni formed s e r v i c e s  may r e c e i v e  basic a l l o w a n c e  f o r  
q u a r t e r s  o n  b e h a l f  of a n  a d o p t e d  c h i l d  when t h a t  c h i l d  is a 
l e g a l l y  a d o p t e d  b l o o d  r e l a t i v e ,  o v e r  t h e  age of 2 1 ,  who is 
i n  f a c t  d e p e n d e n t  upon t h e  member f o r  s u p p o r t  and r e s i d e s  
w i t h  t h e  mgmber. W e  h o l d  t h a t  u n d e r  c i r c u m s t a n c e s  s u c h  as 
t h e s e ,  t h e  member may r e c e i v e  bas ic  a l l o w a n c e  f o r  quar te rs  
a t  t h e  " w i t h  d e p e n d e n t "  ra te .  l /  - 

BACKGROUND 

C a p t a i n  Kathy  A. Montgomery, USAF, h a s  r e q u e s t e d  b a s i c  
a l l o w a n c e  f o r  q u a r t e r s  a t  t h e  " w i t h  d e p e n d e n t "  ra te  o n  
a c c o u n t  of h e r  a d o p t e d  son, S t e v e n ,  whom s h e  l e g a l l y  a d o p t e d  
i n  1983 a t  age 26. S t e v e n  is also h e r  blood r e l a t i v e ,  a 
t w i n  b r o t h e r ,  who is  q u a d r a p l e g i c  and i n c a p a b l e  o f  s e l f -  
support. C a p t a i n  Montgomery e x p l a i n s  t h a t  h e r  b r o t h e r  and 
a d o p t e d  son was s e v e r e l y  i n j u r e d  i n  a n  a u t o m o b i l e  a c c i d e n t  

- l /  T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a request s u b m i t t e d  by 
Major T. H .  Cuevas ,  USAF, C h i e f ,  Accoun t ing  and F i n a n c e  
Branch ,  Comptroller, H e a d q u a r t e r s  San  A n t o n i o  A i r  
Logistics C e n t e r ,  K e l l y  A i r  F o r c e  Base, Texas .  The 
s u b m i s s i o n  was approved  by  t h e  Depar tment  o f  D e f e n s e  
M i l i t a r y  Pay and  Al lowance  Committee as  A i r  F o r c e  
S u b m i s s i o n  DO-AF-1447. 
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a t  t h e  a g e  o f  19 i n  1976 and i n  a d d i t i o n  to  b e i n g  q u a d r a p l e -  
g i c ,  is b r a i n  damaged, and h a s  v i s i o n ,  h e a r i n g  and a v a r i e t y  
o f  other medical problems. H e  m u s t  be c l o s e l y  s u p e r v i s e d  
and  relies on C a p t a i n  Montgomery for e v e r y t h i n g .  H e  has  
resided w i t h  h e r  for 4 y e a r s ,  and w i l l  c o n t i n u e  t o  reside 
w i t h  h e r  s i n c e  t h e i r  fa ther  is dead and t h e i r  mo the r  is 
i n c a p a b l e  o f  c a r i n g  f o r  him.  O t h e r  t h a n  C a p t a i n  Montgomery, 
h i s  o n l y  means of support  is a $235 per month social  
s e c u r i t y  d i s a b i l i t y  payment. 

The A i r  Force h a s  n o t  allowed payment o f  t h e  i n c r e a s e d  
a l l o w a n c e  pending  our decision because o f  42 Comp. Gen. 578 
( 1 9 6 3 ) .  I n  t h a t  case, w e  h e l d  t h a t  an  o f f i c e r  of t h e  
uniformed s e r v i c e s  who a d o p t e d  h e r  unemployable  older 
brother  and sister o v e r  21 y e a r s  o f  a g e ,  who d i d  n o t  reside 
w i t h  t h e  o f f icer ,  d i d  n o t  have a n  e s t ab l i shed  p a r e n t a l  
r e l a t i o n s h i p  w i t h  t h e  adopted c h i l d r e n  to  have  them con- 
sidered as h e r  c h i l d r e n  under  37 U.S.C. § 401. Thus, w e  
h e l d  t h a t  t h e  o f f i c e r  was n o t  e n t i t l e d  t o  t h e  basic allow- 
a n c e  f o r  quarters on  t h e i r  a c c o u n t .  

ANALYSIS 

S e c t i o n  401 of t i t l e  37 d e f i n e s  "dependent"  as i t  is  
used i n  37 U.S.C. s 403, t h e  s t a t u t e  a u t h o r i z i n g  basic 
a l l o w a n c e  f o r  q u a r t e r s ,  s t a t i n g  i n  p e r t i n e n t  p a r t :  

"401, Definitions 

" I n  t h i s  chapter ,  ' d e p e n d e n t ' ,  w i t h  
r e s p e c t  to a member o f  a uniformed s e r v i c e ,  
m e  an s-- 

* * * * * 

" ( 2 )  h i s  unmar r i ed  c h i l d  ( i n c l u d -  
i n g  any o f  t h e  f o l l o w i n g  c a t e g o r i e s  o f  
c h i l d r e n  i f  such  c h i l d  is i n  f ac t  
d e p e n d e n t  on t h e  member: * * * a n  
a d o p t e d  c h i l d ;  * * * )  who either-- 

"(A) is under  21 y e a r s  of age ;  
or 

"(B) is  i n c a p a b l e  o f  s e l f -  
s u p p o r t  because of a m e n t a l  o r  
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p h y s i c a l  i n c a p a c i t y ,  and i n  f a c t  
d e p e n d e n t  on  t h e  member f o r  o v e r  
one -ha l f  o f  h i s  suppor t ;  * * * " 

A s  is i n d i c a t e d  above ,  w e  have  h e l d  t h a t  c e r t a i n  adop- 
t i o n s  by members o f  t h e  uni formed s e r v i c e s  d i d  n o t  create  a 
bona f i d e  p a r e n t a l  r e l a t i o n s h i p  and members cou ld  n o t  
r e c e i v e  t h e  i n c r e a s e d  a l l o w a n c e  b a s e d  o n  t h o s e  d e p e n d e n t s .  
See 42 Comp. Gen. 578, supra,  where t h e  member a d o p t e d  h e r  
o l d e r  b r o t h e r  and sister,  who d i d  n o t  r e s i d e  w i t h  h e r ,  and 
B-150929, May 21, 1973, where t h e  member adop ted  h i s  e l d e r  
sister who d i d  n o t  r e s i d e  w i t h  him. I n  a n o t h e r  case w e  
found t h a t  a bona - f i d e  r e l a t i o n s h i p  d i d  n o t  exist  be tween 
t h e  member and h i s  a d o p t e d  c h i l d  s i n c e  t h e  c h i l d ,  a l t h o u g h  a 
m i n o r ,  was t h e  member 's  b r o t h e r  who l i v e d  w i t h  h i s  n a t u r a l  
p a r e n t s  r a t h e r  t h a n  w i t h  t h e  member. The c h i l d  was depend- 
e n t  f i n a n c i a l l y  upon h i s  n a t u r a l  p a r e n t s  r a t h e r  t h a n  t h e  
member, and i t  a p p e a r e d  t h a t  t h e  member had m e r e l y  "adopted" 
t h e  c h i l d  f o r  purposes o f  making t h e  c h i l d  h i s  h e i r .  
7 Comp. Gen. 6 (1927). 

-- 

The law h a s  n o t  a l w a y s  r e c o g n i z e d  a d o p t e d  c h i l d r e n  
u n d e r  t h e  d e f i n i t i o n  o f  a d e p e n d e n t  f o r  quarters a l l o w a n c e  
p u r p o s e s .  S e e  9 Comp. Gen. 299 (1930) where w e  d i s c u s s e d  
t h e  e f f e c t  p f  t h e  A c t  o f  F e b r u a r y  21, 1929, 45 S t a t .  1254, 
which amended s e c t i o n  4 o f  t h e  A c t  of J u n e  10, 1922, 
42 S t a t .  627, t o  i n c l u d e  a n  a d o p t e d  c h i l d .  I n  d i s c u s s i n g  
t h e  l a n g u a g e  used  i n  t h e  1929 A c t ,  w e  n o t e d  t h a t  i t  was 
i n t e n d e d  t o  p r e v e n t  payments  of i n c r e a s e d  a l l o w a n c e s  i n  
s i t u a t i o n s  where a member a d o p t s  a n e a r  r e l a t i v e ,  b u t  t h e  
" c h i l d "  r e m a i n s  i n  t h e  c u s t o d y  of i t s  n a t u r a l  p a r e n t  or 
p a r e n t s ,  and prima f a c i e ,  no purpose is s e r v e d  o t h e r  t h a n  to  
g i v e  t h e  member a b a s i s  f o r  c l a i m i n g  i n c r e a s e d  a l l o w a n c e s  o n  
t h e  b a s i s  o f  h a v i n g  a n  a d o p t e d  c h i l d .  S e e  a lso B-150929, 
s u p r a .  

T h i s  c o n c e r n  is n o t  appl icable  to t h e  case before u s .  
Here, C a p t a i n  Montgomery h a s  complete r e s p o n s i b i l i t y  f o r  t h e  
care, m a i n t e n a n c e  and support o f  h e r  a d o p t e d  son .  H e  c a n n o t  
f u n c t i o n  as a n  a d u l t  s i n c e  h e  is b o t h  m e n t a l l y  and p h y s i -  
c a l l y  d i s a b l e d .  H e  resides w i t h  t h e  member and h a s  r e s i d e d  
w i t h  h e r  f o r  a number o f  y e a r s .  A l s o ,  f rom t h e  dependency  
s t a t e m e n t  s u b m i t t e d ,  i t  appears h e  is d e p e n d e n t  upon h e r  f o r  
o v e r  o n e - h a l f  o f  h i s  f i n a n c i a l  suppor t .  Thus,  t h e  a d o p t e d  

- 3 -  



B-2 17040 

c h i l d  i n  t h i s  case is d e p e n d e n t  upon t h e  member a s  com- 
p l e t e l y  a s ,  or p e r h a p s  more t h a n ,  any  o t h e r  a d o p t e d  c h i l d  
would be upon h i s  p a r e n t s . 2 /  - 

A s  is i n d i c a t e d  above ,  i n  d e n y i n g  payment,  t h e  A i r  
F o r c e  has r e l i e d  upon our h o l d i n g  i n  4 2  Comp. Gen. 578, 
supra,  w h e r e  w e  s t a t e d  a t  page  580: 

" *  * * W e  do  n o t  b e l i e v e  t h a t  by i n c l u d -  
i n g  a d o p t e d  c h i l d r e n  w i t h i n  t h e  meaning o f  
t h e  term ' c h i l d r e n '  it was i n t e n d e d  t o  
b roaden  t h e  s c o p e  o f  t h e  law t o  c o v e r  s i tua-  
t i o n s  where t h e  p a r e n t  and c h i l d  r e l a t i o n s h i p  
d i d  n o t  e x i s t  when t h e  c h i l d r e n  r e a c h e d  t h e  
a g e  o f  21 and t h e  d i s a b i l i t y  ex is ted  a t  t h e  
time o f  a d o p t i o n .  * * * "  
While  g e n e r a l l y  t h i s  is  true,  p a r t i c u l a r l y  when con- 

sidered i n  c o n n e c t i o n  w i t h  a l l  t h e  f a c t s  o f  t h a t  case, w e  
t h i n k  t h a t  t h e  h o l d i n g  i n  t h e  case h a s  been  too b r o a d l y  
c o n s t r u e d .  I n  t h a t  case, a member had a d o p t e d  h e r  o l d e r  
"unemployable"  s i b l i n g s .  Al though s h e  had a t e c h n i c a l  
s t a t u s  as a p a r e n t ,  t h e  " c h i l d r e n "  l i v e d  i n d e p e n d e n t l y  else- 
where .  I n  c o n s i d e r i n g  t h e s e  cases, t h e  a g e  o f  t h e  a d o p t e e ,  
t h e  e x i s t e n c e  o f  a d i s a b i l i t y  and t h e  l i v i n g  a r r a n g e m e n t s  
s h o u l d  be  r ev iewed  t o  d e t e r m i n e  whe the r  a bona f i d e  p a r e n t  
and c h i l d  r e l a t i o n s h i p  ex i s t s  €or t h e  purpose o f  t h e  add i -  
t i o n a l  q u a r t e r s  a l l o w a n c e .  

-- 

T h a t  is  w h a t  s h o u l d  be  t h e  d e t e r m i n a t i v e  f a c t o r ,  as is 
i n d i c a t e d  i n  t h e  n e x t  s e n t e n c e  o f  t h a t  case w h e r e  w e  went o n  
t o  s t a t e :  

" *  * * I n  any  e v e n t ,  i t  a p p e a r s  ex- 
t r e m e l y  d o u b t f u l  t h a t  t h e  Congres s  contem- 
plated t h e  e x t e n s i o n  o f  t h e  b e n e f i t s  of t h e  
law to  a n  o f f i c e r  who a d o p t s  a b r o t h e r ,  
sister, or o t h e r  r e l a t i v e  o v e r  t h e  a g e  o f  21 

- 2/ We n o t e  t h a t  a d o p t i o n  o f  a n  a d u l t  is a u t h o r i z e d  under  
Tennessee  law. Tenn. Code Ann. 5 s  36-116, 36-139. I n  
Coker v. C e l e b r e z z e ,  241 F. Supp. 783 (E.D.  Tenn. 
1 9 6 5 ) ,  a g r a n d f a t h e r ' s  a d o p t i o n  o f  h i s  d i s a b l e d  a d u l t  
g r a n d s o n ,  who l i v e d  w i t h  t h e  g r a n d f a t h e r  and  who was 
d e p e n d e n t  upon h i m ,  was h e l d  to  e s t a b l i s h  a v a l i d  
p a r e n t - c h i l d  r e l a t i o n s h i p  f o r  S o c i a l  S e c u r i t y  p u r p o s e s .  
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w h e r e  no -- bona  f i d e  r e l a t i o n s h i p  o f  p a r e n t  a n d  
c h i l d  exis ts .  * * *I' 

When read as a w h o l e ,  t h e  case makes t h e  e x i s t e n c e  o f  a -- b o n a  f i d e  p a r e n t  and  c h i l d  r e l a t i o n s h i p  a d e t e r m i n a t i v e  
fac tor  i n  t h e  d e c i s i o n  t o  allow or  d e n y  t h e  a d d i t i o n a l  
quarters a l l o w a n c e .  I n  d e t e r m i n i n g  w h e t h e r  or n o t  a - bona  - f i d e  p a r e n t  a n d  c h i l d  r e l a t i o n s h i p  e x i s t s ,  t h e  s e r v i c e  
s h o u l d  c o n s i d e r  a l l  t h e  c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  a g e  o f  
t h e  adoptee, t h e  e x i s t e n c e  o f  a d i s a b i l i t y  a t  t h e  time of 
t h e  a d o p t i o n ,  a n d  w h e t h e r  t h e  adopted c h i l d  r e m a i n s  w i t h  h i s  
n a t u r a l  p a r e n t s  o r  a c t u a l l y  l i v e s  w i t h  a n d  is d e p e n d e n t  upon 
t h e  member f o r  a t  l e a s t  h a l f  h i s  s u p p o r t .  

The  p u r p o s e  o f  t h e  i n c r e a s e d  a l l o w a n c e  is to a t  l ea s t  
p a r t i a l l y  r e i m b u r s e  members f o r  t h e  e x p e n s e  of p r o v i d i n g  
q u a r t e r s  f o r  t h e i r  d e p e n d e n t s  when Governmen t  q u a r t e r s  are 
u n a v a i l a b l e ,  b u t  n o t  t o  g r a n t  t h e  h i g h e r  a l l o w a n c e  a s  a 
b o n u s  m e r e l y  f o r  t h e  t e c h n i c a l  s t a t u s  o f  b e i n g  married or a 
p a r e n t .  See 4 2  Comp. Gen. 6 4 2  ( 1 9 6 3 ) .  T h e r e f o r e ,  i n  cases 
s u c h  as t h e  p r e s e n t  w h e r e  a n  adopted c h i l d  who h a s  r e a c h e d  
t h e  age o f  2 1  is b e i n g  c o n s i d e r e d ,  t h e  a c t u a l  d e p e n d e n c e  o f  
t h e  c h i l d  o n  t h e  member, a n d  t h e  e x i s t e n c e  o f  a -- bona  f i d e  
P a r e n t  a n d  c h i l d  r e l a t i o n s h i p  s h o u l d  be c o n s i d e r e d .  I n  t h e  - - 
c i r c u m s t a n c e s  o f  t h i s  case, t h e  a g e  o f  t h e  adopted c h i l d  and  
t h e  exister)ce o f  h i s  d i s a b i l i t y  a t  t h e  time o f  a d o p t i o n  
s h o u l d  n o t  bar receipt o f  t h e  a d d i t i o n a l  a l l o w a n c e  when a 
-- bona  f i d e  p a r e n t  a n d  c h i l d  r e l a t i o n s h i p  exis ts .  

d i s a b l e d  a t  t h e  a g e  of 19 and is c o m p l e t e l y  u n a b l e  t o  care 
f o r  h i m s e l f .  S h e  has  p a r e n t a l  c o n t r o l  o v e r  and  r e s p o n s i -  
b i l i t y  f o r  a l l  matters c o n c e r n i n g  h i m  i n c l u d i n g  m e d i c a l ,  
f i n a n c i a l  a n d  l e g a l  matters, a n d  h i s  d a i l y  s u p e r v i s i o n  and  
a c t i v i t y .  Thus ,  t h e  f a c t s  p r o v i d e  r e a s o n a b l e  g r o u n d s  t o  
c o n c l u d e  t i h a t  a b o n a  f i d e  p a r e n t  a n d  c h i l d  r e l a t i o n s h i p  
e x i s t s  b e t w e e n  tEeember  and  h e r  a d o p t e d  s o n .  

As m e n t i o n e d  a b o v e ,  C a p t a i n  Montgomery ' s  c h i l d  was 

A c c o r d i n g l y ,  C a p t a i n  Montgomery may be p a i d  basic  
a l l o w a n c e  f o r  q u a r t e r s  a t  t h e  " w i t h  d e p e n d e n t "  r a t e  o n  
a c c o u n t  o f  h e r  a d o p t e d  s o n .  

v i  Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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